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PER CURIAM. 

 Respondents, co-trustees of the Thornton E. Parker Living Trust and Cecil M. Parker 

Living Trust (the Trusts), appeal as of right the trial court’s order denying their request for 

sanctions against petitioner Jamie Wing, who is the personal representative for the estate of 

respondents’ brother, Calvin Parker.  The same order required an additional distribution of 

$17,485.73 from the Trusts to petitioners, which represented 1/3 of the $52,457.19 in attorney fees 

erroneously charged to the Trusts by respondents.  The order further disallowed respondents’ 

request for trustee fees, and ruled that there would be no offset for excess distributions that Calvin 

allegedly received during his lifetime.  We affirm in part, vacate in part, and remand for further 

proceedings. 

I. BACKGROUND 

The underlying facts of this case are relatively straightforward.  As the case developed, 

however, it became convoluted.  Along the way, the parties participated in a three-day jury trial.  

That trial ended with the jury awarding both sides’ attorney fees, but declining to award any 

damages.  After trial, the parties continued filing motions, and new disagreements cropped up.  

Eventually, over a year after trial ended, the trial court entered the judgment that is now on appeal.  
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The issues on appeal largely developed during the year between the end of trial and the entering 

of final judgment, as will become evident. 

In 1991, Thornton Parker established the Thornton E. Parker Living Trust, and Cecil Parker 

established the Cecil M. Parker Living Trust.  The Trusts provided that upon the death of Cecil or 

Thornton, whichever occurred last, the trustees would divide the Trusts into equal shares for each 

of their children: Calvin, Corwin, and Coleen.  Each share would be held as a separate trust for 

that child.  If one of the children died, the trustees could pay the expenses of his or her last illness, 

burial, and all taxes, expenses, trustee fees, and attorney fees.  After that, they were to distribute 

the remainder of that child’s share of the Trusts in accordance with the child’s will “provided that 

the Will [made] specific reference to the trust estate,” or if the child had no will, or if within one 

month, the trustees had no notice of the existence of a will, the trustees were to distribute the 

remainder of the child’s share to the child’s then-living children. 

Thornton passed away in late 1991, and Cecil passed away in 1997.  Thereafter, Calvin 

and Corwin served as co-trustees of the Trusts, but they decided not to divide the Trusts into 

separate shares for each child.  Calvin died in July 2014, and Coleen replaced him as co-trustee.  

Surviving Calvin were his wife and five children, one of whom is petitioner.  Petitioner was named 

personal representative of Calvin’s estate. 

In February 2016, petitioner filed a complaint/petition for accounting of the Trusts.  In 

Count I, petitioner requested an order compelling respondents to provide petitioner an accounting 

of the Trusts.  In Count II, petitioner alleged various breach-of-trust claims against respondents as 

trustees of the Trusts.  Petitioner requested (1) damages for the breaches of the fiduciary duties, 

(2) the court to remove Corwin and Coleen as trustees, and (3) the court “[t]o order proper 

distribution of income and of assets of the Trusts[.]” 

In October 2017, petitioner moved for summary disposition on her breach-of-trust claims.  

At the hearing on petitioner’s motion, she clarified that, in addition to her request for damages on 

her breach-of-trust claims, she was requesting attorney fees for having to review respondents’ 

accounting of the trust.  Petitioner argued that she was entitled to such fees because her reviewing 

the accounting was necessary to ensure that respondents fulfilled their obligations to the Trusts, 

even though she found no evidence of wrongdoing.  Petitioner also asked the trial court to deny 

respondents’ trustee fees and attorney fees, arguing that they were not appropriate in light of 

respondents’ alleged breaches of trust. 

After hearing both sides’ arguments, the trial court ruled that respondents were 

“required . . . by the Trust itself” to “be completely forthcoming to [Calvin’s] successors upon 

Calvin’s death,” and that respondents breached their “duty to be forthright.”  The trial court noted, 

however, that it was “not clear . . . what the consequences of that” breach were, “[e]specially as it 

relates to” the attorney fees.  The trial court, in clarifying its ruling, stated on the record that it was 

granting summary disposition to petitioner “as it relates to the initial breach of the duty to fully 

notify [Calvin’s children],” and that “[t]he other issues,” including petitioner’s allegations of other 

breaches of trust and whose attorneys were entitled to what fees, “remain[ed] unresolved.” 

Those unresolved matters proceeded to a jury trial.  At issue during trial were (1) what, if 

any, fees petitioner’s attorneys were entitled to from the Trusts, (2) what, if any, fees respondents’ 
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attorney was entitled to from the Trusts, (3) whether respondents breached any further fiduciary 

duties, and (4) what the damages were for respondents’ breaching the duty found by the trial court, 

and, if additional breaches were found by the jury, what the damages were for those breaches.  

During trial, petitioner’s attorney presented evidence that his fees were $75,000, and respondents’ 

attorney presented evidence that her fees were $52,457.19.  Jurors were instructed that an 

attorney—whether petitioner’s attorney or respondents’ attorney—was entitled to fees only if the 

jury found that the attorney performed necessary legal services for the Trusts. 

The three-day jury trial concluded on December 1, 2017, and the jury issued its verdict that 

same day.  As to petitioner’s request for attorney fees, the jury found that (1) petitioner’s attorney 

performed necessary legal services to preserve and protect the Trusts and (2) the reasonable value 

of those services was $75,000.  For respondents’ request for attorney fees, the jury found that (1) 

respondents’ attorney performed necessary legal services to preserve and protect the Trusts, and 

(2) the reasonable value of those services was $52,457.19.  The jury further found that petitioner 

failed to establish any of her “additional breach of trust claims,” and that petitioner did not suffer 

any damages “over and above the attorney fees incurred” as a result of respondents’ previously-

found breach of trust. 

In February 2018, the trial court entered an order reflecting the jury’s verdict.  The order 

also provided that the court would “retain jurisdiction over the administration of” the Trusts “until 

further order,” that distributions would be made to Calvin’s children, and that the order was 

“final . . . as to the breach of trust but does not close the case.” 

After little movement was made on the case, petitioner, in May 2018, filed a motion to 

compel a final accounting and proposed distribution of the Trusts’ assets.  On June 12, 2018, the 

trial court entered an order requiring respondents “to file and serve a final accounting and proposed 

complete distribution for” the Trusts by June 30, 2018. 

After respondents filed the proposed final accounting and distribution, petitioner filed 

several objections.  Petitioner objected to certain attorney fees charged to the Trusts by 

respondents’ attorney, the payment of trustee fees, and the proposed distribution of the Trusts.  As 

it relates to the proposed distribution, petitioner objected because the distribution provided 

“$19,000 and $7,000 to each Trustee in excess of what is proposed for the remaining beneficiary 

without explanation as to why an equalization is necessary and which is clearly contrary to the 

terms of the Trusts and best interests of all beneficiaries.”  Petitioner asserted that the Trusts should 

be distributed equally. 

In response, respondents asserted that the Trusts were permitted to pay attorney fees in 

excess of what was awarded by the jury.  Respondents also contended that petitioner was aware 

that there would be an unequal distribution of the Trusts because Calvin received more 

distributions during his lifetime than either Coleen or Corwin, and the unequal final distribution 

was to account for those greater distributions to Calvin. 

On September 26, 2018, the trial court held a hearing on petitioner’s objections.  At the 

hearing, petitioner clarified that she had multiple objections to attorney fees being paid by the 

Trusts.  First, she was objecting to the payment from the Trusts of $52,457.19 in attorney fees on 

top of the $52,457.19 in attorney fees awarded by the jury.  Petitioner explained that, after 
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discussing matters with respondents’ attorney, there had apparently been some confusion at trial, 

and the amount requested by respondents “reflect[ed] only one trust,” and so was only ½ of their 

attorney fees.  Nonetheless, petitioner was objecting to the payment of the additional $52,457.19 

in attorney fees because those fees “would be covered” by the jury award. 

Second, petitioner was objecting to other attorney fees on top of the extra $52,457.19 that 

also “cover[ed] litigation costs.”  Petitioner characterized these as “trial prep and trial related costs” 

that “were not submitted to the jury,” as well as post-trial “litigation costs.” 

Third, petitioner was objecting to the trustee fees because petitioner did not “think those 

should be allowed.” 

Lastly, petitioner objected to the unequal distribution because petitioner believed the 

distribution should be equal.  Petitioner argued that there was no evidence in the record that Calvin 

received greater distributions during his lifetime, and that respondents should have put that issue 

before the jury if they wanted to contest it.  Petitioner contended that they were “hashing out issues 

that should have been wrapped up when we were litigating this in the first place rather than have 

to come back and argue.” 

Respondents, in response, argued that they did not have to put all of their attorney fees 

before the jury, and that the fees charged “were necessary fees for litigation.”  Respondents also 

argued that an undisclosed amount of the attorney fees that would be excluded if petitioner’s 

objection succeeded “covered administrative costs.”  Lastly, respondents argued that the 

disproportionate distributions to Calvin were proper because Calvin received greater distributions 

in his lifetime, and petitioner failed to prove otherwise. 

At the end of the hearing, the trial court ruled that it was not allowing any attorney fees 

related to the litigation beyond what the jury awarded.  It also denied trustee fees, and ruled that 

Calvin’s distribution could not be “readjusted post trial” because that issue should have been 

presented to the jury. 

Roughly one month later, on October 29, 2018, respondents filed a motion for sanctions 

against petitioner, arguing that there was no basis in law or fact for some of the allegations that 

petitioner had brought against them.  One week later, on November 6, 2018, petitioner moved for 

entry of judgment because the case still had not wrapped up. 

Both motions were before the trial court at a December 12, 2018 hearing.  During the 

hearing, respondents continued to argue that Calvin received greater distributions during his 

lifetime so the final distributions should be equalized.  The trial court continued to deny 

respondents’ request, explaining that “due process was executed” and “[t]he parties had notice and 

opportunity to be heard on any and all claims they have against each other.”  The court further 

explained that it was not going to allow the parties to continue litigating matters that should have 

been previously addressed. 

Respondents then addressed their motion for sanctions.  After hearing respondents’ 

argument, the trial court denied the motion.  The court reasoned that the relief sought by 
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respondents was subsumed in the jury’s award of attorney fees because that award included the 

cost of addressing petitioner’s claims. 

Following the hearing, the trial court entered the judgment now on appeal.  First addressing 

the additional $52,457.19 in attorney fees, the court ordered that Calvin’s children were “entitled 

to an additional distribution of $17,485.73 representing one-third of the” $52,457.19.  Second, the 

court ordered that “all attorney fees incurred by [the Trusts] related to the litigation between the 

parties in this matter since the jury trial are hereby disallowed . . . .”  Third, the trial court 

disallowed “all Trustee fees” requested by respondents.  Fourth, the trial court disallowed any 

“offset . . . for any access [sic] distributions that Calvin D. Parker received . . . during his 

lifetime . . . .”  Lastly, as relevant to this appeal, the court denied respondents’ request for 

sanctions. 

Respondents now appeal as of right.1 

II.  ATTORNEY FEES 

 Respondents first argue that the trial court abused its discretion when it denied respondents’ 

request for an additional $52,457.19 in attorney fees for work done prior to the jury trial,2 as well 

as its denial of respondents’ request “for attorney fees incurred after the jury trial.”  We disagree. 

 We review for an abuse of discretion a trial court’s decision whether to award attorney 

fees.  Loutts v Loutts, 298 Mich App 21, 24; 826 NW2d 152 (2012). 

 MCL 700.7904 concerns litigation-related attorney fees that can be paid from a trust, and 

provides: 

 (1) In a proceeding involving the administration of a trust, the court, as 

justice and equity require, may award costs and expenses, including reasonable 

 

                                                 
1 Petitioner argues that we do not have jurisdiction to hear this appeal.  We disagree.  The 

December 12, 2018 probate court order is appealable as of right under MCR 5.801(A)(2)(u) 

(allowing a party to appeal as of right an order related to an estate or trust that directs or denies 

“the making or repayment of distributions”) and MCR 5.801(A)(2)(x) (allowing a party to appeal 

as of right an order related to an estate or trust that allows or disallows “an account, fees, or 

administration expenses”) 

2 The parties agreed to the wording of the trial court’s final order, but it is unclear why they decided 

on the wording that they did.  We presume that the “additional distribution [to Calvin’s children] 

of $17,485.73 representing one-third of” $52,457.19 was because the trial court disallowed the 

$52,457.19 in attorney fees already paid from the Trusts, and this was how the parties agreed to 

effectuate that ruling.  By challenging the trial court’s decision to disallow the $52,457.19, 

respondents are effectively challenging the portion of the trial court’s final order granting Calvin’s 

children an additional distribution of $17,485.73. 
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attorney fees, to any party who enhances, preserves, or protects trust property, to 

be paid from the trust that is the subject of the proceeding. 

 (2) Subject to subsection (3), if a trustee participates in a civil action or 

proceeding in good faith, whether successful or not, the trustee is entitled to receive 

from trust property all expenses and disbursements including reasonable attorney 

fees that the trustee incurs in connection with its participation. 

 (3) A court may reduce or deny a trustee’s claim for compensation, 

expenses, or disbursements with respect to a breach of trust. 

In the lower court, petitioner challenged the propriety of respondents’ attorney fees.  See 

MCL 700.7207 (allowing for court review of (1) “the propriety of the employment of a person by 

a trustee including an attorney” and (2) “the reasonableness of the compensation of the person so 

employed”).  Petitioner argued that respondents’ attorney fees from Calvin’s death through the 

date of trial should be denied under MCL 700.7904(3) because those fees were caused by 

respondents’ breach of trust and would not have been incurred had respondents not breached their 

fiduciary duties.  Petitioner submitted this argument to the jury.  If the jury rejected this argument 

and found that awarding respondents’ attorney fees was proper, it was asked to decide the 

“reasonable value” of respondents’ attorney’s services.3  The jury determined that respondents’ 

attorney fees were proper, and the reasonable value of those fees was $52,457.19. 

After the jury rendered its verdict and the trial court awarded attorney fees in accordance 

with that verdict, respondents paid from the Trusts double the attorney fees awarded by the jury.  

Respondents explained that they paid double the attorney fees that the jury awarded because they 

mistakenly presented only ½ of their attorney fees to the jury.  Respondents argue that, despite this 

mistake, they should be permitted to pay their full attorney fees because the jury awarded them the 

full amount they requested, and it is reasonable to assume that, had respondents requested the 

amount of attorney fees they actually paid, the jury would have awarded that amount to them.  But 

it is well established that “[r]eversible error cannot be error to which the aggrieved party 

contributed by plan or negligence.”  Harville v State Plumbing & Heating Inc, 218 Mich App 302, 

323-324; 553 NW2d 377 (1996) (citation and quotation marks omitted).  Any argument about what 

the jury may have ruled had respondents not made a mistake is unpersuasive because any error in 

that respect is attributable to respondents’ negligence. 

Respondents also argue that, regardless of what the jury awarded, respondents had the 

right, as trustees, to pay attorney fees under MCL 700.7817(w), which is all they were doing by 

paying the additional $52,457.19 in attorney fees.  MCL 700.7817(w) states that a trustee has the 

power 

 

                                                 
3 Respondents contend that the jury was not actually asked to determine the reasonable value of 

attorney fees.  This assertion is belied by the jury’s decision; the verdict, as read by the jury, stated 

that it was finding “the reasonable value of the legal fees performed and costs incurred” by 

respondents’ attorney.  
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[t]o employ an attorney to perform necessary legal services or to advise or assist 

the trustee in the performance of the trustee’s administrative duties, even if the 

attorney is associated with the trustee, and to act without independent investigation 

upon the attorney’s recommendation.  An attorney employed under this subdivision 

shall receive reasonable compensation for his or her employment. 

Respondents’ argument that MCL 700.7817(w) allowed them to pay the additional 

$52,457.19 in attorney fees is unpersuasive.  MCL 700.7817(w) allows compensation to an 

attorney for either (1) “perform[ing] necessary legal services” or (2) “assist[ing] the trustee in the 

performance of the trustee’s administrative duties.”  First addressing whether the $52,457.19 was 

for “necessary legal services,” we acknowledge that litigation-related expenses could readily be 

considered necessary legal services.  Yet litigation-related attorney fees are specifically addressed 

by MCL 700.7904.  Because MCL 700.7904 is the more specific statute, it controls.  See In re 

Kostin, 278 Mich App 47, 57; 748 NW2d 583 (2008) (explaining that when two statutes conflict, 

the more specific statute controls).  Thus, respondents’ litigation-related attorney fees were 

awardable under MCL 700.7904, not MCL 700.7817(w). 

Respondents argue, however, that some of the $52,457.19 in attorney fees were for work 

“unrelated to the litigation at all,” and thus were compensable under MCL 700.7817(w).  Yet 

respondents do not specify what amount of the $52,457.19 was for work unrelated to the litigation.  

In effect, then, respondents are requesting all of the $52,457.19 to be paid under MCL 700.7817(w) 

because some undisclosed amount of that total was for work unrelated to the litigation.  This 

ignores that other portions of that $52,457.19 were for litigation-related expenses, and those 

attorney fees are controlled by MCL 700.7904.  While respondents could pay attorney fees under 

MCL 700.7817(w) for work unrelated to the litigation, it was their burden to establish what those 

fees were.  See Safdar v Aziz, 327 Mich App 252, 268; 933 NW2d 708 (2019) (explaining that 

“[t]he party requesting the attorney fees has the burden of showing facts sufficient to justify the 

award”) (quotation marks and citation omitted).  Respondents failed to establish how much, if any, 

of the $52,457.19 in attorney fees was for work unrelated to the litigation.  In light of respondents’ 

failure to carry their burden to show what amount of the $52,457.19 in attorney fees was for work 

unrelated to the litigation, we cannot conclude that the trial court’s denial of the additional 

$52,457.19 in attorney fees was an abuse of discretion. 

Still, this does not fully resolve the issue.  Respondents contend that under MCL 

700.7904(2), they, as trustees, were “entitled to receive” their attorney fees because they 

participated in the litigation “in good faith.”  However, MCL 700.7904(2) is, by its terms, subject 

to MCL 700.7904(3), which allows the trial court to “reduce or deny” a trustee’s attorney fees 

“with respect to a breach of trust.”  Respondents contend that subsection (3) does not apply to them 

because the jury did not find any breaches of trust.  This ignores that the trial court granted 

summary disposition to petitioner on one of her breach-of-trust claims, and the jury was asked to 

determine damages as a result of that breach.  Thus, MCL 700.7904(3) applied to respondents’ 

request for litigation-related attorney fees, and contrary to respondents’ belief, they were not 

entitled to reasonable attorney fees under MCL 700.7904(2).  Respondents do not explain how the 

trial court abused its discretion by refusing respondents’ an additional $52,457.19 in attorney fees 

when the court was permitted to deny those attorney fees under MCL 700.7904(3).  See 

Petraszewsky v Keeth, 201 Mich App 535, 540; 506 NW2d 890 (1993) (explaining that the party 

seeking reversal on appeal has the burden to provide the reviewing court with the basis for 
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appellate relief).  We therefore conclude that the trial court did not abuse its discretion by refusing 

to grant respondents’ request for an additional $52,457.19 in attorney fees. 

 In this same issue, respondents contest the trial court’s refusal to grant litigation-related 

attorney fees that were incurred after trial ended.  Respondents contend that they “obviously could 

not present [these] fees to the jury,” and conclude that “denying those post-trial fees on [that] 

basis . . . was completely meritless.” 

Yet the trial court did not deny litigation-related fees incurred after trial because they were 

not presented to the jury; it stated that 

the reality is, is that all I ever see [in this case] is lawyers arguing about how the 

lawyers are getting paid.  And that works for awhile.  But it’s done.  The attorney 

fees since then, since the jury trial related to the litigation are denied. 

It therefore appears to us that the trial court denied litigation-related attorney fees incurred after 

trial concluded because those fees concerned only how much to compensate the attorneys.  Again, 

the trial court had discretion under MCL 700.7904(3) to deny respondents’ attorney fees as it 

related to petitioner’s breach-of-trust claims.  We conclude that the trial court did not abuse its 

discretion by denying respondents’ request for post-trial attorney fees related to petitioner’s 

breach-of-trust claims based on its finding that those fees were incurred only to decide how much 

to compensate the attorneys.  See In re Sloan Estate, 212 Mich App 357, 362-363; 538 NW2d 47 

(1995) (explaining that charging attorney fees for an attorney’s attempt to calculate and collet 

attorney fees—also known as “fees for fees” claims—are disfavored in Michigan because “the 

ordinary fees and costs incurred in establishing and defending a fee petition are inherent in the 

normal course of doing business as an attorney”). 

III.  TRUSTEE FEES 

 Respondents next argue that the trial court abused its discretion by disallowing 

respondents’ requested trustee fees.  We disagree. 

 A trial court’s decision whether to allow trustee fees will not be overturned on appeal 

absent an abuse of discretion.  In re Eddy’s Estate, 354 Mich 334, 347-348; 92 NW2d 458 (1958). 

 MCL 700.7708 (1) states, “If the terms of a trust do not specify the trustee’s compensation, 

a trustee is entitled to compensation that is reasonable under the circumstances.”  Under MCL 

700.7207, the court may review the reasonableness of a trustee’s compensation upon objection to 

that compensation by an interested person.  And under MCL 700.7904(3), “A court may reduce or 

deny a trustee’s claim for compensation, expenses, or disbursements with respect to a breach of 

trust.” 

 Respondents contend that they are entitled to trustee fees because petitioner “never 

challenged the reasonableness of Respondents’ proposed compensation[.]”  It is unclear why 

respondents make this assertion, because petitioner clearly objected to respondents’ trustee fees.  

Once objected to in the context of the parties’ breach-of-trust-claims litigation, the trial court had 

the authority under MCL 700.7904(3) to deny respondents’ trustee fees based on petitioner’s 
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successful breach-of-trust claim.  We conclude that the trial court did not abuse its discretion by 

exercising this authority and denying respondents’ requested trustee fees. 

IV.  UNEQUAL DISTRIBUTION 

 Respondents next argue that trial court erred when it ordered equal distribution of the 

remaining trust assets without considering respondents’ proofs that Calvin had received an unequal 

and greater distribution during his lifetime.  We agree. 

We review a probate court’s dispositional rulings for an abuse of discretion.  In re Jajuga 

Estate, 312 Mich App 706, 711; 811 NW2d 487 (2015). 

MCL 700.7201(2) provides that distributions of a trust “shall proceed . . . free of judicial 

intervention, and without court order or approval or other court action,” unless “an interested 

person” invokes the court’s jurisdiction by objecting to the distribution. 

In her complaint, petitioner requested the court “[t]o order proper distribution of income 

and of assets of the Trusts[.]”  After the parties went to trial on petitioner’s complaint, petitioner 

requested—and respondents provided—a final accounting and proposed distribution of the Trusts’ 

assets.  This proposed distribution provided more to Coleen and Corwin.  Petitioner objected, 

arguing that the distributions should be equal.  By the terms of the Trusts, the original settlors 

clearly contemplated an equal distribution of assets at the time of their deaths to their children, 

Calvin, Coleen, and Corwin.  But, according to respondents, dividing the remaining Trusts assets 

equally would not be in accordance with the terms of the Trusts because Calvin had received a 

disproportionate share of distributions during his lifetime.  Thus, according to respondents, an 

equal distribution of the Trusts’ assets now would result in Calvin receiving a larger overall 

distribution than Coleen and Corwin.  In ruling that respondents must divide the remaining Trusts 

assets equally, the trial court explained that respondents should have presented evidence of 

Calvin’s disproportionate distributions at trial. 

This ruling was, in our opinion, erroneous.  Under MCL 700.7201(2), distributions proceed 

free of judicial intervention absent objection.4  Petitioner did not object to respondents’ proposed 

distribution until after trial.  And when petitioner objected, she proposed a distribution that differed 

from the one proposed by respondents.  Petitioner and respondents each argued that their side’s 

proposed distribution was in accordance with the terms of the Trusts.  Clearly, they could not both 

be right.  But instead of deciding whose proposed distribution actually effectuated the terms of the 

Trusts, the trial court seemed to arbitrarily decide that respondents bore the burden of establishing 

that their proposed distribution was proper.  It did so despite petitioner making the same claim as 

respondents—that her proposed distribution was in accordance with the terms of the Trusts.  It is 

simply nonsensical to require respondents to prove that their proposed distribution effectuated the 

 

                                                 
4 Petitioner equates the unequal distribution to a setoff, and argues that respondents had to plead 

their “setoff claim” as an affirmative defense.  Yet the unequal distribution was not a setoff; it was 

a proposed distribution that allegedly effectuated the terms of the Trusts.  Respondents did not 

have to plead anything about their proposed distributions because those distributions would 

proceed without judicial intervention unless objected to.  See MCL 700.7201(2). 
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terms of the Trusts, and then conclude that, if they fail to do so, petitioner’s proposed distribution 

was de facto in accordance with the terms of the Trusts.  The only way to properly resolve the 

parties’ competing claims was to consider evidence and determine whose proposed distribution 

actually effectuated the terms of the Trusts. 

The court had the authority to do this; after petitioner objected to the proposed distribution, 

the trial court could review the distribution and determine whether it effectuated the terms of the 

Trusts.  See MCL 700.7201(2); MCL 700.1302(b).  The trial court’s ruling otherwise—that it 

could not consider respondents’ evidence because respondents did not present the evidence to the 

jury—was an error of law, and an error of law is necessarily an abuse of discretion.  See Elher v 

Misra, 499 Mich 11, 21; 878 NW2d 790 (2016).5  Moreover, by ruling that it was precluded from 

considering respondents’ evidence about whether the distributions were proper because 

respondents did not present that evidence to the jury, the trial court essentially refused to exercise 

its discretion to consider whether the proposed distribution effectuated the terms of the Trusts.  

“[F]ailure to exercise discretion when called on to do so constitutes an abdication and hence an 

abuse of discretion.”  Rieth v Keeler, 230 Mich App 346, 348; 583 NW2d 552 (1998). 

We therefore conclude that the trial court abused its discretion by refusing to consider 

respondents’ evidence that Calvin received disproportionate distributions during his lifetime.  We 

vacate the trial court’s ruling that there would be no offset for excess distributions that Calvin 

allegedly received during his lifetime, and remand for an evidentiary hearing for the court to decide 

whose proposed distribution—respondents’ or petitioner’s—was in accordance with the terms of 

the Trusts. 

V.  SANCTIONS 

Lastly, respondents argue that the trial court abused its discretion when it denied 

respondents’ motion for sanctions.  We disagree. 

A trial court’s decision whether to impose sanctions is reviewed for an abuse of discretion.  

Fette v Peters Const Co, 310 Mich App 535, 549; 871 NW2d 877 (2015). 

Respondents moved for sanctions under MCR 1.109 (formerly MCR 2.114).  MCR 

1.109(E)(6) states that if a party signs a document in violation of MCR 1.109(E), the court shall 

order sanctions, “which may include an order to pay to the other party or parties the amount of the 

 

                                                 
5 The trial court’s ruling appeared to employ the doctrine of res judicata.  “Michigan law defines 

res judicata broadly to bar litigation in the second action not only of those claims actually litigated 

in the first action, but also claims arising out of the same transaction that the parties, exercising 

reasonable diligence, could have litigated but did not.”  Peterson Novelties, Inc v City of Berkeley, 

259 Mich App 1, 11; 672 NW2d 351 (2003).  Res judicata cannot apply here because the parties 

could not have reasonably litigated the propriety of the proposed distributions during the trial on 

petitioner’s breach-of-trust claims.  Distributions proceed without judicial intervention unless 

objected to by an interested party.  See MCL 700.7201(2).  For respondents to have litigated the 

proposed distributions before petitioner objected would have required respondents to predict what 

petitioner would object to, which respondents cannot be reasonably expected to do. 
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reasonable expenses incurred because of the filing of the document, including reasonable attorney 

fees.”  The rule clarifies, however, that “[t]he court may not assess punitive damages.”  MCR 

1.109(E)(6). 

Respondents were awarded $52,457.19 for their litigation-related expenses under MCL 

700.7904.  That award represented the reasonable value of the attorney fees respondents incurred 

for defending petitioner’s claim.  In considering respondents’ claim for sanctions, the trial court 

ruled that because respondents had already been awarded the costs they incurred defending 

petitioner’s claims, respondents’ sanction claim was subsumed by the jury award.  That is, even if 

petitioner violated MCR 1.109(E) by filing her complaint, the trial court could not grant 

respondents any further relief because they already received “the reasonable expenses incurred 

because of” petitioner’s filing.  Indeed, the trial court could not grant any further relief because, 

by its terms, the court was not permitted to assess punitive damages under MCR 1.109(E)(6).  The 

trial court’s reasoning was not improper, and we conclude that the trial court did not abuse its 

discretion by refusing to grant respondents’ motion for sanctions. 

VI.  CONCLUSION 

 We vacate the trial court’s order to the extent that it ruled “[t]hat there shall be no offset 

for either Trust for any access [sic] distributions that Calvin D. Parker received from either Trust 

during his lifetime,” and remand for an evidentiary hearing for the court to decide whose proposed 

distribution—respondents’ or petitioner’s—effectuated the terms of the Trusts.  In all other 

respects, we affirm.  We do not retain jurisdiction.  No taxable costs pursuant to MCR 7.219, 

neither party having prevailed in full. 

 

/s/ Stephen L. Borrello 

/s/ Colleen A. O’Brien 

/s/ Thomas C. Cameron 

 


